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Arising out of Order-in-Original No 04/STC/Ahd/ADC(JSN)/ 2014-15 Dated 28.05.2014
Issued by ADC STC, Service Tax, Ahmedabad |

¥ Ul $I M G4 Yal Name & Address of The Appellants
M/s. Vinod Shrigopal Sharma Ahmedabad b
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- }
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal -
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Under Section 86 of the Finance Act 1924 an appeal lies to :-.
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar, Ahmedabad 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the'Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest denpanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax.. == ™

& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed

bank draft in favour of the Assistant Reglstrar of the bench of nominated Public Sector Bank of : :

the place where the bench of Tribunal is situated. !
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(iii} The appeal uinder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of. Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covéring these and other related matters

contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. zﬂ:ﬂt?ﬁ,mumawwmiamﬁmmﬁ)m(m)éﬁwﬁmimmm
¥ SEUTE Yok AT, 1YY 1 GRT 29 3 i RREEA-2) FRIRITH 08¥(R03Y &1 TTAN
?y) fReis: of.0¢.0¥ S o e ifQ T, 1esy 1 URT ¢3 ¥ 3iita dare @ off oA CEA A
£fRTe i W1 Yd-TET STAT aRer i &, gerd fon 5@ O & sterat gy @ Snay are JufRer & Xy
e s W A ARE A G '
A e Qe e WA & fed Jitor fos e geen » 2 vt Qnfdver & -

@ o st EedRa et

Gy Weie s el g e afr

(i) derdie SHr A ¥ B 6 & iR U A

o e g ag fi 58 WU & WA el i, 2) IRaTA, 2014 & e O qa
el rRenRrdl & ITeTaT Forenrelyer T2rrer 3l we  3rdire &Y eI G §1T)

4, For an appeal to be filed before the CESTAT, itis mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20114, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores, :

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
applicatioh'and appeals pending before any appellate authority prior to the
tommencement of the Finance (No.2) Act, 2014,
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL
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Shri Vinod Shrigopal® Sharma, A/lZ[?BJg_,grat Small Industrial
Estate, Behind Gujarat Offset, Vatva, Ahmedabéd (hereinafter referred’
to as ‘appellant’) has filed the present appeéli against Order-in-Original
No. 04/STC/AHD/ADC(ISN)/2014-15 datedif 28.05.2014 (hereinafter
referred to és ‘impugned order’) passed by the Additional
Commissioner, Service Tax, Ahmedabad (hereinafter referred to as

‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellant is engaged in
providing the service of ‘Manpower Recruitment & Supply Agency’ and
supplies labourer/ worker to his customers. During the course of audit
of the records of M/s. Neesa Infrastructure Pvt. Ltd., Changodar, it

was noticed that for the periods 2008-09 and 2009-10, the appellant

had supplied labours/ workers to the above mentioned factory for
attending various works, related to manufacture of final products, on
contract basis and received an amount of ¥ 28,81,763/- and ¥
25,11,574/- for the periods 2008-09 and 2009-10 respectively.
However, on further scrutiny it came to light that the appellant did not
discharge his Service Tax liabilities. Accordingly, a show cause notice,
dated 23.10.2013, was issued for the periods from April 2008 to

-march 2012. The adjudicating authority, vide the impugned order,

confirmed Service Tax of 800,020/~ under section 73 of the Finance
Act, 1994. He also ordered for the recovery“_olc interest under Section
75 of the Finance Act, 1994 and imposed pé,nalty under Sections 76
(till 09.05.2008), 77 and 78 of the Finance Act, 1994,

3. Being aggrieved with the impugned order, the appellant
preferred an appeal before the then Commissioner (Appeals-1V) who,
vide Order-In-Appeal number AHM-SVTAX-000-APP-018-15-16 dated
08.05.2015, rejected the appeal, without going to the merits of the
appeal, on the ground of non-payment of pre-deposit of 7.5% as
prescribed under Section 35F of the Centrall Excise Act, 1944 made
applicable to the Service Tax under Section:'83 of the Finance Act,
1994,
!

4., Being aggrieved with the said OIA, the ai'ppellants filed an appeal
before the Hon’ble CESTAT, West Zonal 'Bench, Ahmedabad. The
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Hon'ble CESTAT, vide order number A/10378/2016 dated 03.05.2016, ;ﬁ:"’"" o
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remanded back the case to the Commissioner (Appeals) with direction :y
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to decide the.case on merit as the appellant  has déposited the

requisite amount.

5. In view of the above judgment of the Hon’ble Tribunal, I take

up the case to be decided on merit}

6. Personal hearing in the case was granted on 16.11.2016 wherein
Shri Nirav Shah, Advocate, on behalf of the appellant appeared before
me and reiterated the contents of grounds of appeal. He stated that
the impugned order was delivered ex-parte as the appellant could not
attend the personal hearing before the adjudicating authority due to illk
health of his mother and-requestgad to remand the case back to the

adjudicating authority. !

7. I have carefully gone "through the facts of the case on
records, grounds of the Appeal Mémorandum, the Written Submission
filed by the appellant and oral submission made at the time of
personal hearing. To begin with, I take the first contentlon of the
appellants pertaining to whether the appellant was actually engaged in
the service of manpower supply or carrying job work on kg réte basis
at site. In this regard I agree with the view of the adjudicating
authority that the appellant was itnvolved in a contractual work with
M/s. Neesa Infrastructure Pvt. Ltd. The appellant’s contention is not
supported by any documentary evidence. Simply stating that he was
not a labour supplier but doing job work on kg rate basis at site does
not suffice the purpose of the appellant and it seems to be a mere
afterthought on his part. The adjudicating authority has categorically
stated that the terms and conditions of the contract made between
M/s. Neesa Infrastructure Pvt. Ltd. and the appellant categorically

confirm his views.

8. However, the appellant has claimed that the case, vide the
impugned order, was d‘ecided ex pérte as he was unable to attend the
personal hearing due to prolongedfillness of his mother. The appellant
was taking care of hospitalization! and medicinal requirement of his
mother and, according to him; either the notice was not received or
went unnoticed. Thus, as he was devond of the natural justice, he hasf

requested before me, during the course of personal hearing, to

remand the case back to the adjudicating authority as that Wouldf

\3 B

enable him to put forward additional submissions before the\\ﬂ", - :*’.;\.,ﬁz

adjudicating authority. .
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9. His request sounds logical to mie*as éi/eryone has the right to
represent himself/herself arld natural justice fshouLd not elude anyone.
Natural justice is the essenéé of fair adj'udkihééifion, deeply rooted in
tradition and conscience, to be ranked as fundamental. In light of the
above discussio‘n, I remand back the matter to the adjudicating

authority to decide the case afresh following the principle of natural

_ Justice. The appellant is also directed to provide all sort of assistance

to the adjudicating authority by providing all required documents
during the proceeding for which the case is remanded back.
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10. The appeals filed by the appellant stand disposed off in above

terms.
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CENTRAL EXCISE, AHMEDABAD.
ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD. .,

BY R.P.A.D. g

To,
Shri Vinod Shrigopal Sharma,

A/12, Bharat Small Industrial Estate,
Behind Gujarat Offset, Vatva,

Ahmedabad- 382 440

Copy To:-

The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.
The Commissioner, Service Tax, Ahmedabad.

The Additional Commissioner, Service Tax, Ahmedabad.

The Assistant Commissioner, systém, Service Tax, Ahmedabad

The Asstt./Dpty. Commissioner, Service Tax, Division-I, Ahmedabad.
Guard File.

P.A. File.
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